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STATEMENT OF THE | SSUE

Whet her Respondent conmitted the offenses set forth in the
t wo- count Admi nistrative Conplaint, dated April 17, 2007, and,
if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On April 17, 2007, Petitioner issued a two-count
Adm ni strative Conpl ai nt agai nst Respondent, Mthew Johnson, a
licensed Florida real estate sales associate. Count | alleges
t hat Respondent is guilty of fraud, m srepresentation,
conceal nent, false prom ses, fal se pretenses, di shonest dealing
by trick, scheme or device, cul pable negligence, or breach of
trust in any business transaction, in violation of Subsection
475.25(1)(b), Florida Statutes(2006).' Count Il alleges that
Respondent is guilty of having operated as a broker while
licensed as a sales associate, in violation of Subsection
475.42(1)(b), Florida Statutes.

On May 18, 2007, Respondent submtted a Petition for Fornma
Hearing denying the allegations and requesting a fornmal hearing.
On May 24, 2007, this matter was forwarded to the Division of
Adm ni strative Hearings ("DOAH') for assignnent of an
Adm ni strative Law Judge and conduct of a formal adm nistrative
heari ng.

At the hearing, Petitioner offered the testinony of Denise

Johnson, the investigation specialist who conducted the



investigation of the original conplaint that led to the charges
agai nst Respondent; and of Tab L. Bish, Respondent's forner

enpl oyi ng broker and the original conplainant in this case.
Petitioner's Exhibits 1 through 6 were adnmitted into evidence.

Respondent testified on his own behalf and presented the
testi nony of Jacqueline Sanderson, his current enploying broker;
and of Corina Johnson, Respondent's wife. Respondent's Exhibits
1 through 6 were admtted into evidence.

The parties agreed at the hearing that proposed recommended
orders would be filed within 21 days of the filing of the fina
hearing. Respondent filed a Proposed Recommended Order on
August 22, 2007, then tinely filed an Anended Proposed
Recommended Order on August 23, 2007. Petitioner tinmely filed
its Proposed Reconmended Order on August 23, 2007. A Transcript
of the hearing was filed at DOAH on August 24, 2007.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence adduced at the
final hearing and the entire record in this proceeding, the
followi ng findings of fact are nade:

1. The Departnent of Business and Professional Regul ation,
D vision of Real Estate (the "Departnment”), is the state agency
charged with enforcing the statutory provisions pertaining to

persons hol ding real estate broker and sal es associate's



licenses in Florida, pursuant to Section 20.165 and Chapters 455
and 475, Florida Statutes.

2. At all tinmes relevant to this proceedi ng, except where
specifically noted, Respondent Mathew Johnson was a |icensed
Florida real estate sales associate, having been issued |license
nunmber SL3149081.

3. Respondent first obtained his real estate associate's
l'icense in 2003 and worked under the |icense of broker
Jacquel i ne Sanderson in Olando. Wen he married and his wife
becanme pregnant, Respondent believed that he needed a nore
steady income than his conmm ssi on-based enpl oynent with
Ms. Sanderson provided. Respondent |eft M. Sanderson's enpl oy
on good ternms and commenced work as the marketing manager for
t he downt own YMCA in Ol ando.

4. Wile working at the downtown YMCA, Respondent net a
nmenber of the YMCA naned Tab L. Bish ("M . Bish"), a broker who
owns First Source, Inc., an Ol ando real estate sal es conpany
(sonetines referred to as "FSI Realty"). Respondent becane
friendly with M. Bish, and expressed an interest in getting
back into the real estate business. M. Bish offered Respondent
a job at First Source.

5. Respondent had allowed his sales associate's |icense to
| apse while he was working at the YMCA. Respondent i nfornmed

M. Bish of that fact, and told M. Bish that he required a



salaried position in order to support his young famly.
Respondent testified that M. Bish was happy to hire himas an
of fi ce manager, because M. Bish wanted Respondent to performa
marketing role for First Source simlar to that he had perforned
for the YMCA. Respondent started working at First Source in
May 2005, as a salaried office manager

6. M. Bish agreed that he initially hired Respondent as
an office manager, but only on the understandi ng that Respondent
woul d take the necessary steps to reactivate his sal es
associate's |icense and comence selling property as soon as
possi bl e. Respondent took the |icensing course again. M. Bish
bel i eved that Respondent was taking too long to obtain his
i cense, and cast about for sonething Respondent could do during
the interim

7. In order to make profitable use of Respondent's tine,
M. Bish began to deal in referral fees from apartnent
conpl exes. Certain conplexes in the Olando area would pay a
fee to brokers who referred potential renters to the apartnents,
provi ded these potential renters actually signed | eases. Anpong
the apartnment conpl exes offering referral fees was the Jefferson
at Maitland, which in 2005 offered a referral fee of half the
first nonth's rent.

8. M. Bish placed Respondent in charge of connecting

potential renters with apartnent conpl exes, show ng the



apartnents, followi ng up to determ ne whether the potenti al
renters signed |eases, and submitting invoices for the referral
fees. M. Bish did not authorize Respondent to collect the
paynents. Respondent initiated contact with the Jefferson at
Mai t | and and began sending potential renters there. Respondent
woul d submt invoices to the Jefferson at Miitland, payable to
First Source, for each referral that resulted in a | ease
agreenent. Respondent estimated that he submtted between 12
and 15 invoices for referral fees to the Jefferson at Miitl and
during his enploynment with First Source.

9. Respondent obtained his |icense and becane an active
sal es associate under M. Bish's broker's license on
Novenber 16, 2005. M. Bish began a process of weaning
Respondent away from his salaried position and into working on a
full comm ssion basis. Respondent stopped show ng apartnents
under the referral arrangenent and began showi ng properties for
sale. The last |ease for which First Source was due a referral
fee fromthe Jefferson at Miitland was dated Decenber 5, 2005.

10. In early February 2006, it occurred to Respondent that
he had failed to follow up with the Jefferson at Miitl and
regarding the |ast group of potential renters to whom he had
shown apartnents during October and Novenber 2005. Respondent
clainmed that he "hadn't had the opportunity” to follow up

because of the press of his new duties as a sal es associ ate and



the intervening holiday season. However, nothing cited by
Respondent explained his failure to make a sinple phone call to
the Jefferson at Maitland to | earn whether First Source was owed
any referral fees.

11. Respondent finally made the call to the Jefferson at
Mai tl and on February 9, 2006. He spoke to a worman he identified
as Jenny Marrero, an enpl oyee whom he knew from prior dealings.
Ms. Marrero revi ewed Respondent's list and found three persons
who had signed | eases after Respondent showed t hem apartnents:

M ke Tebbutt, who signed a one-year |ease on Cctober 26, 2005,
for which First Source was owed a referral fee of $532.50; Terry
Ford, who signed an eight-nonth | ease on Novenber 14, 2005, for
whi ch First Source was owed a referral fee of $492.50; and Juan
Sepul veda, who signed an ei ght-nonth | ease on Decenber 2, 2005,
for which First Source was owed a referral fee of $415.00.

12. However, there was a probl em caused by Respondent's
failure to submt invoices for these referral fees in a tinely
manner. Respondent testified that Ms. Marrero told himthat the
Jefferson at Maitland had reduced its referral fee from 50
percent to 20 percent of the first nonth's rent, effective
January 2006.%2 Ms. Marrero could not promise that these late
i nvoi ces woul d be paid according to the 2005 fee structure.
According to Respondent, Ms. Marrero suggested that the

Jefferson at Maitland's corporate office would be nore likely to



pay the full anpount owed if Respondent did sonething to "break
up” the invoices, nmaking it appear that they were being
submtted by different entities. She also suggested that no

i nvoi ce for a single payee exceed $1, 000, because the corporate
of fice woul d know t hat anobunt exceeded any possible fee under

t he 2006 fee structure. M. Marrero made no assurances that her
suggestions would yield the entire amount owed for the 2005

i nvoi ces, but Respondent figured the worst that could happen
woul d be a reduction in the billings from50 percent to 20
percent of the first nonth's rent.

13. On February 9, 2006, Respondent sent a package to the
Jefferson at Maitland, via facsimle transm ssion. |Included in
t he package were three separate invoices for the referral fees
owed on behal f of Messrs. Tebbutt, Ford, and Sepul veda. The
i nvoi ces for Messrs. Tebbutt and Sepul veda stated that they were
from"Matt Johnson, FSI Realty,"” to the Jefferson at Mitl and,
and set forth the name of the | essee, the |lease term the anount
of the "referral placenment fee," and stated that the checks
shoul d be made payable to "FSI Realty, 1600 North Orange Avenue,
Suite 6, Ol ando, Florida 32804."

14. The invoice for M. Ford stated that it was from"Matt
Johnson" to the Jefferson at Maitland. |[It, too, set forth the
name of the | essee, the |lease term and the anount of the

referral fee. However, this invoice stated that the check



shoul d be nade payable to "Matt Johnson, 5421 Halifax Drive,
Ol ando, Florida 32812." The Halifax Drive location is
Respondent's hone address.

15. The package sent by Respondent al so incl uded an
I nternal Revenue Service Form W9, Request for Taxpayer
| dentification Nunber and Certification, for M. Bish and for
Respondent, a copy of Respondent's real estate sales associate
license, a copy of M. Bish's real estate broker's |icense, and
a copy of First Source, Inc.'s real estate corporation
regi stration.

16. Approximately one nonth later, in early March 2006,
M. Bish answered the phone at his office. The caller
identifying herself as "Anber" fromthe Jefferson at Mitland
and asked for Respondent, who was on vacation. M. Bish asked
if he could help. Anber told M. Bish that the W9 form
subnmitted for Respondent had been incorrectly filled out, and
t hat she could not send Respondent a check w thout the proper
i nformati on.

17. M. Bish told Amber that under no circunstances shoul d
she send a check payable to Respondent. He instructed her to
make the paynent to First Source. Anber said nothing to
M. Bish about a need to break up the paynents or to nmake sure

that a single remttance did not exceed $1, 000.



18. M. Bish asked Anber to send hi m copies of the
docunents that Respondent had submitted to the Jefferson at
Mai tl and. Before those docunents arrived, M. Bish received a
phone call from Respondent, who explained that he submtted the
invoice in his own nanme to ensure that M. Bish received the
full anpbunt owed by the Jefferson at Mitl and.

19. On March 10, 2006, after review ng the docunents he
received fromthe Jefferson at Maitland, M. Bish fired
Respondent. On March 29, 2006, M. Bish filed the conpl aint
t hat commenced the Departnent's investigation of this matter.?

20. At the hearing, M. Bish explained that, even if
Respondent's story about the need to "break up" the invoices and
keep the total bel ow $1,000 were true, the problem could have
been easily resolved. Had M. Bish known of the situation, he
woul d have instructed the Jefferson at Maitland to nmake one
check payable to him personally as the broker, and a second
check payable to First Source, Inc.

21. In any event, there was in fact no problem By a
singl e check, dated March 15, 2008, First Source received
paynment fromthe Jefferson at Maitland in the amount of $1, 440,
the full sumof the three outstanding invoices from 2005.

22. Respondent testified that he never intended to keep
the noney fromthe invoice, and that he woul d never have

submtted it in his own nane if not for the conversation with

10



Ms. Marrero. Respondent asserted that if he had received a
check, he woul d have signed it over to M. Bish

23. Respondent and his wife each testified that the famly
had no great need of $492.50 at the tinme the invoices were
submtted. Respondent's wife is an attorney and was wor ki ng
full time in February 2006, and Respondent was still receiving a
salary fromFirst Source. 1In his capacity as office nmanager,
Respondent had access to the conmpany credit card to purchase
supplies. M. Bish conducted an internal audit that reveal ed no
suspi ci ous charges.

24. Respondent failed to explain why he did not
i mredi ately tell M. Bish about the potential fee collection
probl em as soon as he | earned about it fromM. Mrrero, why he
instructed the Jefferson at Maitland to send the check to his
home address rather than his work address, or why he allowed a
nmonth to pass before telling M. Bish about the invoices. He
deni ed knowi ng that M. Bish had already |earned about the
situation fromthe Jefferson at Maitland' s enpl oyee.

25. The Departnent failed to denonstrate that Respondent
intended to keep the $492.50 fromthe invoice made payable to
Respondent personally. The facts of the case could lead to the
ultimate finding that Respondent was engaged in a schene to
defraud First Source of its referral fee. However, the sane

facts al so nay be expl ai ned by Respondent's fear that M. Bish

11



woul d [ earn of his neglect in sending the invoices, and that
this neglect could result in a severe reduction of First
Source's referral fees. Respondent may have decided to keep
qui et about the matter in the hope that the Jefferson at
Maitland would ultimately pay the invoices in full, at which
ti me Respondent would explain hinself to M. Bish with an "all's
well that ends well" sigh of relief. Gven the testinony at the
heari ng concerni ng Respondent's character and reputation for
honesty, given that Respondent contenporaneously told the sane
story to his wife and to Ms. Sanderson that he told to this
tribunal, and given that this incident appears anomal ous in
Respondent ' s professional dealings, the |atter explanation is at
| east as plausible as the fornmer.

26. Respondent conceded that, as a sal es associate, he was
not authorized by law to direct the Jefferson at Maitland to
make the referral fee check payable to himw thout the express
witten authorization of his broker, M. Bish. Respondent also
conceded that M. Bish did not give himwitten authorization to
accept the referral fee paynent in his own nane.

27. Respondent has not been subject to prior discipline.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has

jurisdiction over the subject nmatter of this proceedi ng and of

12



the parties thereto, pursuant to Section 120.569 and Subsecti on

120.57(1), Florida

29.

St at ut es.

In its Admnistrative Conplaint, the Departnent seeks

to i npose penalties agai nst Respondent that include suspension

or revocation of Respondent's |license and/or the inposition of

an adnministrative fine. Therefore, the Departnent has the

burden of proving by clear and convincing evidence that

Respondent committed the violations alleged in the

Adm ni strative Conplaint. See Departnent of Banking and

Fi nance,

D vision of Securities and | nvestor Protection v.

GCsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v.

Turlington, 510 So.

2d 292 (Fla. 1987). dear and convincing

evidence is the proper standard in |icense revocation

pr oceedi ngs,

because they are penal in nature and inplicate

significant property rights. See Osbourne Stern, 670 So. 2d

at 935.

30.

Consuner

I n Evans

Packing Co. v. Departnent of Agriculture and

Servi ces,

550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the Court defined clear and convincing evidence as

foll ows:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be

credi bl e;

the facts to which the w tnesses

testify nmust be distinctly renenbered; the

evi dence

nmust be precise and explicit and

the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust

13



31.

be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomowitz v. Wil ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

Judge Sharp, in her dissenting opinion in Wal ker v.

Fl ori da Departnent of Business and Professional Regul ation, 705

So. 2d 652, 655 (Fla. 5th DCA 1998) (Sharp, J., dissenting),

revi ewed recent pronouncenents on clear and convinci ng evi dence:

32.

Cl ear and convi nci ng evi dence requires nore
proof than preponderance of evidence, but

| ess than beyond a reasonable doubt. 1In re
| nqui ry Concerning a Judge re G azi ano, 696
So. 2d 744 (Fla. 1997). It is an
internedi ate | evel of proof that entails
both qualitative and quantative [sic]
elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.

deni ed, 516 U. S. 1051, 116 S. . 719, 133
L. Ed. 2d 672 (1996). The sumtotal of

evi dence nust be sufficient to convince the
trier of fact without any hesitancy. |d.
It nmust produce in the mnd of the fact
finder a firmbelief or conviction as to the
truth of the allegations sought to be
established. I1nquiry Concerning Davey, 645
So. 2d 398, 404 (Fla. 1994).

In Count | of the Adm nistrative Conplaint, Respondent

is charged with having viol ated Subsection 475.25(1)(b), Florida

St at ut es,

whi ch provi des:

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; nmay place a |licensee,

regi strant, or permttee on probation; may
suspend a |icense, registration, or permt
for a period not exceeding 10 years; my
revoke a license, registration, or permt;

14



may i npose an administrative fine not to
exceed $5,000 for each count or separate

of fense; and may issue a reprinmnd, and any
or all of the foregoing, if it finds that
the licensee, registrant, permttee, or
applicant:

(b) Has been guilty of fraud,

m srepresentation, conceal nent, false

prom ses, false pretenses, dishonest dealing
by trick, schenme, or device, cul pable
negl i gence, or breach of trust in any

busi ness transaction in this state or any

ot her state, nation, or territory; has
violated a duty inposed upon her or him by
law or by the terns of a listing contract,
witten, oral, express, or inplied, in a
real estate transaction; has aided,

assisted, or conspired with any other person
engaged in any such m sconduct and in
furtherance thereof; or has formed an
intent, design, or schene to engage in any
such m sconduct and conmtted an overt act
in furtherance of such intent, design, or
schene. It is inmterial to the guilt of
the |licensee that the victimor intended
victimof the m sconduct has sustained no
damage or | oss; that the damage or | oss has
been settled and paid after discovery of the
m sconduct; or that such victimor intended
victimwas a customer or a person in
confidential relation with the Iicensee or
was an identified nenber of the genera
public.

33. There nmust be wongful intent or scienter on the part
of the licensee for there to be a violation of Subsection

475.25(1)(b), Florida Statutes. See Munch v. Departnent of

Prof essi onal Regul ation, 592 So. 2d 1136, 1143-44 (Fla. 1st DCA

15



1992); and Morris v. Departnent of Professional Regulation, 474

So. 2d 841, 843 (Fla. 5th DCA 1985).

34. The Morris case nmay be usefully applied to the facts
of the instant case. In Mrris, a broker had been accused of
vi ol ati ng Subsection 475.25(1)(b) for passing a check on an
account with insufficient funds for a deposit on a purchase of
land. The hearing officer found that the broker nade an
uncondi ti onal conmtnment to nake a $37,000 deposit on a |arge
tract of land for his own purposes, wote a check for the
$37, 000 deposit on Saturday, then decided to back out of the
deal and stopped paynment on the check. The hearing officer
found the fact that there were insufficient funds in the account
at the tine the check was witten was immaterial, because the
check was tendered on a Saturday. Had he intended to foll ow
t hrough on the transaction, the broker could have transferred
sufficient funds into the account on Monday norning to allow the
check to clear. The hearing officer concluded that the broker
m ght be civilly liable for reneging on the deal, but that there
was no evidence the broker entered the transaction wth any
di shonest or illicit intent. 474 So. 2d at 843.

35. The agency's final order rejected the hearing
of ficer's conclusion and held that the broker's issuance of a
check on an account with insufficient funds constituted a

viol ati on of Subsection 475.25(1)(b) as a matter of law. On

16



appeal, the court rejected the agency's concl usion under the
foll owi ng analysis: "Passing a worthl ess check may be probative
of a finding of fraudulent intent . . ., [bJut it clearly is not
determ native of fraud, as a matter of law. The finding of
absence of fraudulent intent in this case is a finding of fact."
Id. (citations omtted)

36. In the instant case, Respondent's submtting the
i nvoi ce made payable to hinself was probative of a finding of
fraudul ent intent, but it was not determ native of Respondent's
intent to defraud First Source. The elenent of wongful intent
was not established in this case. The Departnent has failed to
prove by clear and convincing evidence that Respondent viol ated
Subsection 475.25(1)(b), Florida Statutes.?

37. In Count Il of the Adm nistrative Conpl aint,
Respondent is charged wi th having viol ated Subsection
475.42(1)(b), Florida Statutes, which provides:

A person licensed as a sal es associ ate may
not operate as a broker or operate as a
sal es associ ate for any person not

regi stered as her or his enployer.

38. Subsection 475.01(1)(a) provides the definition of
"broker," which states, in relevant part:

"Broker" means a person who, for another,
and for a conpensation or val uabl e
consideration directly or indirectly paid or
prom sed, expressly or inpliedly, or with an

intent to collect or receive a conpensation
or val uabl e consi deration therefor,

17



apprai ses, auctions, sells, exchanges, buys,
rents, or offers, attenpts or agrees to
apprai se, auction, or negotiate the sale,
exchange, purchase, or rental of business
enterprises or business opportunities or any
real property or any interest in or
concerning the sanme, including mneral
rights or |eases, or who advertises or holds
out to the public by any oral or printed
solicitation or representation that she or
he i s engaged in the business of appraising,
auctioni ng, buying, selling, exchanging,

| easi ng, or renting business enterprises or
busi ness opportunities or real property of
others or interests therein, including

m neral rights, or who takes any part in the
procuring of sellers, purchasers, |essors,
or | essees of business enterprises or

busi ness opportunities or the real property
of another, or |eases, or interest therein,
including mneral rights, or who directs or
assists in the procuring of prospects or in
t he negotiation or closing of any
transaction which does, or is calculated to,
result in a sale, exchange, or |easing

t hereof, and who receives, expects, or is
pronm sed any conpensati on or val uabl e
consideration, directly or indirectly
therefor; and all persons who advertise
rental property information or |ists.

39. A person nmay not operate as a broker w thout being the
hol der of a current and active broker's |icense. Subsection
475.42(1)(a), Florida Statutes. Respondent did not have a
broker's license at the tine he commtted the alleged violation
of submtting a referral fee invoice to the Jefferson at
Maitland that directed the apartnment conplex to pay the fee

directly to Respondent.
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40. At the time of the alleged violation, Respondent was
Iicensed as a sal es associate, defined as "a person who perforns
any act specified in the definition of 'broker,' but who
performs such act under the direction, control, or managenent of
anot her person." Subsection 475.01(1)(j), Florida Statutes. As
a sal es associ ate, Respondent acted under the "direction,
control, or managenent"” of his enployer and qualifying broker
M. Bish

41. The Departnent proved by clear and convincing evidence
t hat Respondent viol ated Subsection 475.42(1)(b), Florida
Statutes. The evidence established that Respondent "operate[d]
as a broker" by seeking direct conpensation for referring a
renter to the Jefferson at Maitland, and that he did so outside
the "direction, control, or nanagement" of M. Bish.®

42. Florida Admi nistrative Code Rule 61J2-24.001 sets
forth disciplinary guidelines providing a range of penalties
that the Florida Real Estate Comm ssion ("Conm ssion") can
i mpose on |icensees who are guilty of having violated Chapter
475, Florida Statutes. Florida Adm nistrative Code Rule 61J2-
24.001(3)(x) sets forth the range of penalties specified for a
viol ati on of Subsection 475.42(1)(b), Florida Statutes (2003),
as follows:

The usual action of the Comm ssion shall be

to inpose a penalty of a 3 year suspension
to revocation
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43. Florida Adm nistrative Code Rule 61J2-24.001(3)
provi des that the Conm ssion may consi der aggravating or
mtigating circunstances in inposing a penalty. Florida
Adm ni strative Code Rule 61J2-24.001(4) provides, in rel evant
part:

(b) Aggravating or mtigating circunstances
may i nclude, but are not limted to, the

fol | ow ng:

1. The degree of harmto the consuner or
public.

2. The nunber of counts in the
Adm ni strative Conpl ai nt.

3. The disciplinary history of the
| i censee.

4. The status of the licensee at the tine
the of fense was conmm tt ed.

5. The degree of financial hardship

incurred by a licensee as a result of the

i mposition of a fine or suspension of the

i cense.

6. Violation of the provision of Chapter

475, F.S., wherein a letter of guidance as

provided in Section 455.225(3), F.S.,

previously has been issued to the |icensee.

44. \While there is no question that Respondent's violation

constituted a serious |apse in judgnment, there are severa
mtigating factors in this case. No harmcane to any consumer

or menber of the public. It was not established that Respondent

i ntended to convert the funds to his own use. The
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Admi ni strative Conplaint had two counts, both related to a
single incident. Respondent has not been subject to prior
discipline. Wile no direct evidence was presented as to the
financi al hardship Respondent would incur as a result of a
suspensi on, the evidence did establish that Respondent has a
wife and two young children, and fromthis it is not
unreasonabl e to presune that the | oss of Respondent's incone
woul d be a hardship for the famly.

45. It is concluded that revocati on of Respondent's
i cense woul d be draconi an under all the circunstances of the
case. A suspension of Respondent's license for a period of one
year is sufficient in light of all the circunstances.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Real Estate Conmi ssion enter a
final order:

1. Dismssing Count | of the Admi nistrative Conpl aint
agai nst Respondent; and

2. Suspendi ng Respondent's sal es associate's |license for a
period of one year for the violation established in Count |1 of

the Adm ni strative Conpl ai nt.
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DONE AND ENTERED t his 21st day of Septenber, 2007, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroon

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
Division of Administrative Hearings
this 21st day of Septenber, 2007.

ENDNOTES

Y Al references are to the 2006 edition of the Florida
St at ut es, unl ess ot herw se not ed.

2’ Neither Ms. Marrero nor another Jefferson at Maitland

enpl oyee identified only as "Anber"” testified at the hearing in
this matter. M. Bish testified that he had spoken to Anber on
t he tel ephone, but that he had never heard of Ms. Marrero.

3 At the hearing, Respondent introduced evidence intended to
show that M. Bish filed the conplaint in retaliation for
Respondent's refusal to settle an unrel ated di spute regarding
listings that Respondent had secured prior to his dismssal from
First Source. M. Bish's notive in filing the conplaint is
irrelevant to the conplaint's nerits. Further, M. Bish was a

t horoughly credi bl e w tness.

4" The Department's case clearly was based on all egations
sounding in fraud or m srepresentation, not "cul pable
negligence.” In Minch, 592 So. 2d at 1143-1144, the court nade
the followi ng observations about the first clause of Subsection
475.25(1)(b), Florida Statutes, which contains the term

"cul pabl e negligence":
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It is clear that Subsection 475.25(1)(b) is
penal in nature. As such, it nust be
construed strictly, in favor of the one

agai nst whom the penalty would be inposed

. . . . Reading the first clause of Section
475.25(1)(b) . . . and applying to the words
used their usual and natural neaning, it is
apparent that it is contenplated that an

i ntentional act be proved before a violation
may be found. See Rivard v. M Coy, 212 So.
2d 672 (Fla. 1st DCA), cert. denied, 219 So.
2d 703 (Fla. 1968). [Enmphasis in the
original].

Cul pabl e negligence was not proven in this case.
% Respondent argues that he did not violate Subsection
475.42(1) (b), because he never held hinself out to the public as
a broker. Respondent contends that his act of sending his sales
associate's license to the Jefferson at Maitland along with the
i nvoi ce denonstrates that he was not acting as a broker. This
argunent is an effort to shift the responsibility for
ascertaining the | egal significance of Respondent's |icensure
status over to the managenent of the apartnent conplex, and is
rej ect ed.

COPI ES FURNI SHED,

Chad Al varo, Esquire
Mat eer & Habert, P.A.
Post O fice Box 2854
Orlando, Florida 32802-2854

Patrick J. Cunni ngham Esquire
Depart ment of Busi ness and

Pr of essi onal Regul ati on
400 West Robi nson Street
Hur st on Buil di ng- North Tower
Suite N80O1
Ol ando, Florida 32801
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Zed Lucynski, Ceneral Counsel
Depart ment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Thomas W O Bryant, Jr., Director
Di vision of Real Estate

400 West Robi nson Street

Suite 802 North

Ol ando, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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